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Introduction (&pfl(psibd)

e Indian Constitution has established an integrated judicial system with the

Supreme Court atithe top and the high courts below it.

Under a high court and below the state level there is a hierarchy of
subordinate courts, thatis, district courts and other lower court.

This single system of courts, adopted from the Government of India Act
of 1935, enforces both Central laws as well as the state laws.

In USA, on the other hand, the federal laws are enforced by the federal ju-
diciary and the state laws are enforced by the state judiciary. There is thus
a double system of courts in USA —one for the centre and the other for
the states.

The Supreme Court of India was inaugurated on January 28, 1950. It

succeeded the Federal Court of India, established under the Government
of India Act of 1935.

This is because, the Supreme Court has replaced the British Privy Council
as the highest court of appeal.

The Parliament is also authorised to regulate them.
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Composition and appointment (&L Lenloli] OBEILD HUILDEILD)

Article 124: Establishment and constitution of Supreme court.

At present, the Supreme Court consists of thirty-four judges (one chief justice
and thirty three other judges).

The Parliament has increased this number of other judges progressively to ten
in 1956, to thirteen in 1960, to seventeen in 1977; to twenty-five in 1986, to
thirty in 2008 and to thirty-three in 2019.

Appointment of Judges ( Balugd®eir Bluieb)

SI. Act (Year) Maximum number Maximum
NO of judges fixed number of
(Excluding chief judges fixed
justice of India) | (Including chief
justice of India)

1 | Article 124 of the 7 8
constitution

2 | Supreme Court (Number of 10 11
Judges) Act, 1956

3 | Supreme Court (number of 13 14
judges amendment Act, 1960

4 | Supreme court (number of 17 18
judges) amendment Act,
1977

5 |Supreme Court (number of 25 26
judges) Amendment Act,
1986

6 |Supreme Court (number of 30 31
judges) Amendment Act,
2008

7 | Supreme Court (number of 33 34
judges) Amendment Act,
2019

The judges of the Supreme Court are appointed by the President.
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The chief justice is appointed by the President after consultation with such
judges of the Supreme Court and high courts as deems necessary.

The other judges are appointed by President after consultation with the chief
justice and such other judges of the Supreme Court and the high courts as
deems necessary.

Controversy over Consultation (gGngemen (wevy TN FjFens)
First Judges case - 1981 ( (pzeomeug BHAUSS6T auPSHES)

e The Court held that consultation does not mean concurrence and it only
implies exchange of view.

Second Judges case - 1993 ( @yewiLToug BHUHB6T UPHG )

e (1993): the Court reversed its earlier ruling and changed the meaning of
the word consultation to concurrence.

e Hence, it,ruled that the advice tendered by the Chief Justice of India is
binding on, the President in_the matters of appointment of the judges of
the Supreme Court.

e But, the "Chief Justice would tender his advice on the matter after
consulting two of his seniormost colleagues.

Third Judges case - 1998 (cweipreug BHUSB6IT 6UPES)

e The Court opined that the consultation process to be adopted by the
Chief justice of India requires ‘consultation of plurality judges’. The sole
opinion of the chief justice of India does not constitute the consultation
process.

e He should consult a collegium of four seniormost judges of the Supreme
Court and even if two judges give an adverse opinion, he should not send

the recommendation to the government.

e The 99th Constitutional Amendment Act of 2014 and the National
Judicial Appointments Commission Act of 2014.
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e Have replaced the collegium system of appointing judges to the Supreme
Court and High Courts with a new body called the National Judicial
Appointments Commission (NJAC).

Fourth Judges case - (preiismeug BHUHSB6IT 6UPES)

e However, in 2015, the Supreme Court has declared both the 99th
Constitutional Amendment as well as the NJAC Act as unconstitutional
and void.

e Consequently, the earlier collegium system became operative again.

e This verdict was delivered by the Supreme Court in the Fourth Judges
case (2015). The court

e opined that the new system (i.e., NJAC) would affect the independence of
the judiciary.

QUALIFICATIONS, OATH, AND SALARIES ( sgdser, e pgowrfser,
oD LOBBILD LIQ&H6IT

Qualifications of Judges (B&LFHseliei H&SH Hair)

A person to beappointed as a judge of the Supreme Court should have the
following qualifications:

1. He should be a citizen of India.

2. (a) He should have been a judge of a High Court (or high courts in
succession) for five years; or (b) He should have been an advocate of a
High Court (or High Courts in succession) for ten years; or (c) He should
be a distinguished jurist in the opinion of the president.

From the above, it is clear that the Constitution has not prescribed a minimum
age for appointment as a judge of the Supreme Court.

Oath or Affirmation (2_ggGLmpseir)

A person appointed as a judge of the Supreme Court, before entering upon his
Office, has to make and subscribe an oath or affirmation before the President.
In his oath, a judge of the Supreme Court
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swears:

NN =

4.

. to bear true faith and allegiance to the Constitution of India;

to uphold the sovereignty and integrity of India;

. to duly and faithfully and to the best of his ability, knowledge and

judgement perform the duties of the Office without fear or favour,
affection or ill-will; and
to uphold the Constitution and the laws.

Salaries and Allowances ( eagluib BEILD LgHe6iT)

Article 125: Salaries, etc., of Judge

The salaries, allowances, privileges, leave and pension of the judges of the
Supreme Court are determined from time to time by the Parliament.

They cannot be varied to their disadvantage after their appointment
except during a financial emergency.

In 2018, the salary of the chief justice was increased from 1 lakh to 32.80
lakh per month and that of a judge from 90,000 to 32.50 lakh per month.

They are also "paid sumptuary allowance and provided with free
accommodation and other facilities like medical, car, telephone, etc.

The retired chief justice and judges are entitled to 50 per cent of their last
drawn salary as monthly pension.

TENURE AND REMOVAL (ugeaiéasme oppid uHaiBa@dHe0)
Tenure of Judges (ugeléaTevid)

The Constitution has not fixed the tenure of a judge of the Supreme Court.
However, it makes the following three provisions in this regard:

1.
2.
3.

He holds office until he attains the age of 65 years.

He can resign his office by writing to the president.

He can be removed from his office by the President on the
recommendation of the Parliament.
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Removal of Judges (F&udamen HEHEGD (Wewm)

A judge of the Supreme Court can be removed from his Office by an
order of the president.

The President can issue the removal order only after an address by
Parliament has been presented to him in the same session for such
removal.

The address must be supported by a special majority of each House of
Parliament (ie, a majority of the total membership of that House and a
majority of not less than two-thirds of the members of that House present
and voting).

The grounds of removal are two-proved misbehaviour or incapacity.

The Judges Enquiry Act - 1968 (S&lugseir elamemer &L L 1b)

Regulates the procedure’ relating to the removal of a judge of the Supreme
Court by the process of impeachment:

1.

N

7.

A removal motion signed by 100 members (in the case of Lok Sabha) or
50 members (in ‘the case of Rajya Sabha) is to be given to the Speaker/
Chairman.

The Speaker/Chairman may admit the motion or refuse to admit it.

. If it is admitted, then the Speaker/ Chairman is to constitute a three-

member committee to investigate into the charges.

. The committee should consist of (a) the chief justice or a judge of the

Supreme Court, (b) a chief justice of a high court, and (c) a distinguished
jurist.

If the committee finds the judge to be guilty of misbehaviour or suffering
from an incapacity, the House can take up the consideration of the
motion.

. After the motion is passed by each House of Parliament by special

majority, an address is presented to the president for removal of the
judge.

Finally, the president passes an order removing the judge.

The first case of impeachment is that of Justice V. Ramaswami of the Supreme
Court (1991-1993).
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The word ‘“impeachment is not used in the constitution in relation to the
removal of judges. However, it is used only in the case of the removal of the
president.

ACTING, ADHOC AND RETIRED JUDGES (sBameds BbaLsen Bulloeid)
Acting Chief Justice

The President can appoint a judge of the Supreme Court as an acting Chief
Justice of India when:

1. the office of Chief Justice of India is vacant; or
2. the Chief Justice of India is temporarily absent; or
3. the Chief Justice of India is unable to perform the duties of his office.

Ad hoc Judge (sBaTeds BHLFHBmen HULIHEH60)

e When there is a lack of quorum of the permanent judges to hold or
continue any sessiofl of the Supreme Court, the Chief Justice of India can
appoint ajudge of a High Court as an ad hoc judge of the Supreme Court
for a temporary period.

Retired Judge (guwey OuBB BHLHH6)

e At any time, the chief justice of India can request a retired judge of the
Supreme Court or a retired judge of a high court (who is duly qualified
for appointment as a judge of the Supreme Court) to act as a judge of the
Supreme Court for a temporary period. He can do so only with the
previous consent of the president.

SEAT AND PROCEDURE (sienwaiLib oBpId HenL (LWenBase)
Seat of Supreme Court

Article 130: Seat of Supreme Court

o The Constitution declares Delhi as the seat of the Supreme Court.

e But, it also authorises the chief justice of India to appoint other place or
places as seat of the Supreme Court.
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e He can take decision in this regard only with the approval of the
President.

Procedure of the Court (B&waBsHHer HenL (Lpenpasei)

e The Supreme Court can, with the approval of the president, make rules
for regulating generally the practice and procedure of the Court.

e The Constitutional cases or references made by the President under
Article 143 are decided by a Bench consisting of at least five judges.

o All other cases are decided by single judges and division benches. The
judgements are delivered by the open court.

INDEPENDENCE OF SUPREME COURT (s@p&ywner (@enioiiL)

e It is a federal court, the highest court of appeal, the guarantor of the
fundamental rights of the citizens and guardian'of the Constitution.

o [t should, be' free from the “interferences of, the executive (council of
ministers) and the Legislature (Parliament).

e [t should be allowed to do justice without fear or favour.
1. Mode of Appointment (Bwiwer (pens)

e The judges of the Supreme Court are appointed by the President
(which means the cabinet) in consultation with the members of the
judiciary itself (ie, judges of the Supreme Court and the high courts).

2. Security of Tenure (urgsmiLTeT LenfldbaTeold)

e The judges of the Supreme Court are provided with the Security of
Tenure. They can be removed from office by the President only in the
manner and on the grounds mentioned in the Constitution.

3. Fixed Service Conditions (uenfidsmeold &L BUTHES6IT)

e The salaries, allowances, privileges, leave and pension of the judges of
the Supreme Court are determined from time to time by the
Parliament. They cannot be changed to their disadvantage after their
appointment except during a financial emergency.
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4. Expenses Charged on Consolidated Fund
(esrgund> bgw Gailiy HFuII®HS auPRIBLEGH60)

e The salaries, allowances and pensions of the judges and the staff as
well as all the administrative expenses of the Supreme Court are
charged on the Consolidated Fund of India.

5. Conduct of Judges cannot be Discussed
(BHuHsaier BLSHmBHmen alleuTHbs BuieOmgi)

e The Constitution prohibits any discussion in Parliament or in a State
Legislature with respect to the conduct of the judges of the Supreme

Court.

6. Ban on Practice after Retirement
(puiey Gupbp Ueny WesBo Uiy Sieind) Sevensv)

e The retired judges of the Supreme Court are prohibited from pleading
or acting in any Court or before any authority within:the territory of

India.

7. Power to Punish for its Contempt
(S1uAITBE HEWILENEWT GIDEIGLD DIFHSTILD)

e The Supreme Court can punish any person for its contempt.
8. Freedom to Appoint its Staff (eafwirsemen S&FHHroTEs PHLOSGL DIBSMILD)

e The Chief Justice of India can appoint officers and servants of the
Supreme Court without any interference from the executive.

9. Its Jurisdiction cannot be Curtailed (s1ebenev eaujib GMmHS BuleLTZ))
e The Parliament is not authorized to curtail the jurisdiction and powers
of the Supreme Court. The Constitution has guaranteed to the

Supreme Court, jurisdiction of various kinds. However, the Parliament
can extend the same.
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JURISDICTION AND POWERS OF SUPREME COURT
(2_FFHHABSHH R DS BMIRIGH6T LOBBILD CUFLDLISH6IT)

v The Constitution has conferred a very extensive jurisdiction and vast
powers on the Supreme Court.

v It is not only a Federal Court like the American Supreme Court but also a
final court of appeal

v' like the British House of Lords (the Upper House of the British
Parliament).

v' It is also the final interpreter and guardian of the Constitution and
guarantor of the fundamental rights of the citizens. Further, it has
advisory and supervisory powers.

v' Therefore, Alladi Krishnaswamy Ayyar, a ' member of the Drafting
Committee of the Constitution, rightly remarked: “TheSupreme Court of
India has more powefrs than any other Supreme Court in;any part of the
world.” Thetyjurisdiction and powers of the Supreme ‘Court can be
classified into the following:

e Original Jurisdiction. (pge> gBL SIHSTT 6uyLdL|)

e Writ Jurisdiction. (B&#UGumyenemt &My euyLbL])

o Appellate Jurisdiction. (G0 (peBuil (b DIHSTT 6uyLdL))

e Advisory Jurisdiction. (ey8eorgener eUPEIGD DB STT euLDL])
e A Court of Record. (gyaient BHO@MBID HHBMTT GUTLDL)

e Power of Judicial Review (H&wpieyuie)

o Constitutional Interpretation (oiyflwevenioli allensasLd)

o Other Powers. (8s1 oi18ammiser)

1. Original Jurisdiction ((wsed gBLy SIHST euyLdL])

Article 131: Original jurisdiction of
the Supreme Court

As a federal court, the Supreme Court decides the disputes between
different units of the Indian Federation.
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a) Between the Centre and one or more states; or

b) Between the Centre and any state or states on one side and one or more
other states on the other side; or

c) Between two or more states. In the above federal disputes, the Supreme
Court has exclusive original jurisdiction.

Exclusive means, no other court can decide such disputes and original
means, the power to hear such disputes in the first instance, not by way of
appeal.

2. Writ Jurisdiction ($80Gumyenest IF&Ty euyLbL])

e The Constitution has constituted the Supreme Court as the guarantor and
defender of the fundamental rights of the citizens.

e The Supreme Court is empowered to issue writs including habeas corpus,
mandamus, prohibition, quo/warranto and certiorari for the enforcement
of the fundamental rights of an aggrieved citizen.

e In this regard, the Supreme Court has original jurisdiction in the sense
that an aggrieved citizen can directly go to the Supreme Court, not
necessarily by way of appeal.

e However, the writ jurisdiction of the Supreme Court is not exclusive. The
high courts are also empowered to issue writs for the enforcement of the
Fundamental Rights.

3. Appellate Jurisdiction (Gwedpenpui (B SIFETY 6uyLbL])

As mentioned earlier, the Supreme Court has not only succeeded the
Federal Court of India but also replaced the British Privy Council as the
highest court of appeal.

The Supreme Court is primarily a court of appeal and hears appeals against
the judgements of the lower courts.

It enjoys a wide appellate jurisdiction which can be classified under four
heads:

a) Appeals in constitutional matters. Article 132 - (opdlwevenioli] euLpdEEe)
b) Appeals in civil matters. Article 133 - (2_flenwoulled 6uLpdEH6)
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c) Appeals in criminal matters. Article 134 - (BBaluled 6upSHE6IT)
d) Appeals by special leave. Article 136 - (Bl eupdES6i)

a. Constitutional Matters (gyflweoenioli 6@ &6ir)

In the constitutional cases, an appeal can be made to the Supreme Court
against the judgement of a high court if the high court certifies that the case
involves a substantial question of law that requires the interpretation of the
Constitution.

b. Civil Matters (2_flenwoufled 6updGH6iT)

In civil cases, an appeal lies to the Supreme Court from any judgement of a
high court if the high court certifies-

e That the case involves a _substantial question of law of general
importance; and
e That the question needs to be decided by the Supreme Court.
c. Criminal Matters (@Bpalwed 6@ H6iT)

The Supreme' Court hears appeals against the judgement in a criminal
proceeding of a high court if the high court-

certifies that the case is a fit one for appeal to the Supreme Court.

d. Appeal by Special Leave (FBly eupd@sei)
The Supreme Court is authorised to grant in its discretion special leave to
appeal from any judgement in any matter passed by any court or tribunal
in the country (except military tribunal and court martial).

4. Advisory Jurisdiction - Article 143 (giGengenear eupBIGLD SIFHETY 6uFLDL])

The Constitution (Article 143) authorises the president to seek the opinion of
the Supreme Court in the two categories of matters:

a) On any question of law or fact of public importance which has arisen or
which is likely to arise.
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b) On any dispute arising out of any pre-constitution treaty, agreement,
covenant, or other similar instruments, which is excluded from the
original jurisdiction of the Supreme Court.

In the first case, the Supreme Court may tender or may refuse to tender its
opinion to the president. But, in the second case, the Supreme Court ‘must’
tender its opinion to the president.

So far (2019), the President has made fifteen references to the Supreme Court
under its advisory jurisdiction (also known as consultative jurisdiction). These
are mentioned below in the chronological order.

1. Berubari Union in 1960
2. Cauvery Water Disputes Tribunal in 1992
3. Rama Janma Bhumi case in 1993

5. A Court of Record (gieuewr B30eIBLD)

Article 129: Supreme Court to be a
Court of record

a) The judgements, proceedings and acts of the Supreme Court are recorded
for perpetual memory and testimony.

b) It has power to punish for contempt of court, either with simple

imprisonment for a term up to six months or with fine up to 22,000 or
with both.

6. Contempt of Courts Act (1971) (Fweis SieuwdiyF L 1971)

e In 1961 the government appointed a special committee under the
chairmanship of H.N. sanyal, the then Additional Solicitor general of
India, to examine the law relating to the contempt of courts.

e This committee submitted its report in 1963. Based on the

recommendations made by the committee, the contempt of courts Act,
1971 was enacted by the Parliament.
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7. Power of Judicial Review (Bg\liyemmuie] Si&sMmib)

o Judicial review is the power of the Supreme Court to examine the
constitutionality of legislative enactments and executive orders of
both the Central and state governments.

o On examination, if they are found to be violative of the Constitution
(ultra-vires), they can be declared as illegal, unconstitutional and
invalid (null and void) by the Supreme Court.

o Consequently, they cannot be enforced by the Government.

8. Constitutional Interpretation (gydweveniori eflendami)
e The Supreme Court is the ultimate interpreter of the Constitution. It can
give final version to the spirit-and content of the provisions of the

constitution and the verbiage‘used in the constitution.

e While interpreting the constitution, the Supreme Court'is guided by a
number of doctrines.

e In other words, the" Supreme Court applies various doctrines in
interpreting the constitution.

The important doctrines are mentioned below: (wpa&&w Gsm Lr®Gse)

1. Doctrine of Severability (giengssssangur Gsm urE)

2. Doctrine of Eclipse (Bysewr Camum(b)

3. Doctrine of Pith and Substance (9% wBBID GuTHeT CamLLIT(H)

4. Doctrine of Colourable Legislation (suemtewrowioren &L L SgHler Gamum()

9. Other Powers (837 Sigamymise)

e It decides the disputes regarding the election of the president and the vice
president. In this regard, it has the original, exclusive and final authority.

e It enquires into the conduct and behaviour of the chairman and members
of the Union Public Service Commission on a reference made by the

president. If it finds them guilty of misbehaviour, it can recommend to
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the president for their removal. The advice tendered by the Supreme
Court in this regard is binding on the President.

e It is authorised to withdraw the cases pending before the high courts and
dispose them by itself. It can also transfer a case or appeal pending before
one high court to another high court.

e Its law is binding on all courts in India. Its decree or order is enforceable
throughout the country. All authorities (civil and judicial) in the country

should act in aid of the Supreme Court.

Important Articles

Articles Subject
1. Articles 124 Establishment and Constitution of Sapreme Court
2. Articles 124 C | Power of Parliament make to law
3. Articles 125 Salaries, etc., of Judge
4. Articles 126 Appointment of acting chief justice
5. Articles 127 Appointment of ad hoc judge
6. Articles 129 Supreme court to be a Court of Record
7. Articles 128 Attendance of retired Judges at sittings of The Supreme
Court
8. Articles 130 Seat of Supreme court
9. Articles 131 Original jurisdiction of Supreme court

10. Articles 132 Appellate jurisdiction of Supreme Court in Appeals
from High Courts in certain cases.

11. Articles 133 Appellate jurisdiction of Supreme Court in appeals
from High Courts in regard to civil matters.

12. Articles 134 Appellate jurisdiction of Supreme Court in Regard to
criminal matters.

13. Articles 136 Special leave to appeal by the Supreme Court

14. Articles 137 Revisory Jurisdiction

15. Articles 138 Enlargement of the jurisdiction of the Supreme Court

16. Articles 139A | Power to transfer certain cases

17. Articles 140 Ancillary powers of Supreme Court

18. Article 141 Power of Superintendence over Sub - ordinate court as
the Highest court in India, the Supreme court enjoy
superintendence over sub —ordinate court.
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19. Article 142(1) | Unique Power of the court under

Subsection 1 of article 142 provides a unique power to
the supreme court, to do complete justice between the
parties.

According to this provision of ‘doing complete justice’
the Supreme Court shall have full right to pass any
order that it considers just.

Important Judgements
o Release of A. G Perarivalan and other
convicts
e Bhopal Gas Tragedy Case
e Liquor Sale Ban Case

20. Articles 143 Power of President to consult Supreme Court.

21. Articles 144 Civil and judicial authorities to act in aid

22. Article 145 Power of Regulating the practice and procedure of the

court

23. Article 145(4) | Open Court Judgement

24. Articles 146 Officers and servants and the expenses of The Supreme
Court

Master of Roster : The chief justice is Known as the Master of the Roster

Amicus Curiae: An amicus is an advocate who is not representing a party in
the case, appointed to assist the court in the matter before the court

Here are some specific recommendations regarding the judiciary from the
Second Administrative Reforms Commission (ARC) report:

1. National Judicial Commission: The ARC recommended setting up a
National Judicial Commission to oversee the appointment, transfer, and
discipline of judges.

2. Judicial Appointments: The ARC suggested that judicial appointments
should be made through a transparent and merit-based process,
involving the Chief Justice of India, the Law Minister, and other
stakeholders.
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3. Alternative Dispute Resolution: The ARC recommended promoting
alternative dispute resolution mechanisms, such as mediation and
arbitration, to reduce the burden on the judiciary.

4. Court Management: The ARC suggested introducing modern court
management systems, including e-filing, e-service, and video
conferencing.

5. Judicial Infrastructure: The ARC recommended upgrading judicial
infrastructure, including court buildings, libraries, and IT facilities.

6. Gram Nyayalayas: The ARC suggested establishing Gram Nyayalayas
(village courts) to provide accessible and affordable justice to rural
communities.

Judicial Review
(B jemyTuIe)

The doctrine of judicial review originated and developed in the USA.

It was propounded for the first time in the famous case of Marbury versus
Madison (1803)" by ‘John Marshall, the:then chief justice of the American
Supreme Court.

In India, on the other hand, the Constitution itself confers the power of judicial
review on the judiciary (both the Supreme Court as well as High Courts).

Further, the Supreme Court has declared the power of judicial review as a
basic feature of the Constitution or an element of the basic structure of the
Constitution.

MEANING OF JUDICIAL REVIEW (aiengaid)

Judicial review is the power of the judiciary to examine the constitutionality of
legislative enactments and executive orders of both the Central and State
governments.

On examination, if they are found to be violative of the Constitution (ultra
vires), they can be declared as illegal, unconstitutional and invalid (null and
void) by the judiciary.
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Consequently, they cannot be enforced by the Government.
Justice Syed Shah Mohamed Quadri has classified the judicial review into the
following three categories

1. Judicial review of constitutional amendments.

2. Judicial review of legislation of the Parliament and State Legislatures and
subordinate legislations.

3. Judicial review of administrative action of the Union and State and
authorities under the state

The Supreme Court used the power of judicial review in various cases, as for
example, the Golaknath case (1967), the Bank Nationalisation case (1970), the
Privy Purses Abolition case (1971), the Kesavananda Bharati case (1973), the
Minerva Mills case (1980), and so on.

In 2015, the Supreme Court declared.both the 99t Constitutional Amendment,
2014 and the National Judicial Appointments Commission (NJAC) Act, 2014 as
unconstitutional and null and void.

CONSTITUTIONAL PROVISIONS FOR JUDICIAL REVIEW
(BHHSHIMB BG UISBTET SIFFUWIeOeIOLIL] M BH6iT)

Though the phrase ‘Judicial Review’ has nowhere been used in the
Constitution, the provisions of several Articles explicitly confer the power of
judicial review on the Supreme Court and the High Courts.

1. Article 13 declares that all laws that are inconsistent with or in derogation
of the Fundamental Rights shall be null and void.

2. Article 32 guarantees the right to move the Supreme Court for the
enforcement of the Fundamental Rights and empowers the Supreme
Court to issue directions or orders or writs for that purpose.

Judicial Activism
(BGHHBImB CFWeOLTE)

This term was first coined in 1947 by Arthur Schlesinger Jr., an American
historian and educator.
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In India, the doctrine of judicial activism was introduced in mid- 1970s. Justice
V.R. Krishna Iyer, Justice P.N. Bhagwati, Justice O. Chinnappa Reddy and
Justice D.A. Desai laid the foundations of judicial activism in the country.

MEANING OF JUDICIAL ACTIVISM (Qur(meir)

Judicial activism denotes the proactive role played by the judiciary in the
protection of the rights of citizens and in the promotion of justice in the society.

In other words, it implies the assertive role played by the judiciary to force the
other two organs of the government (legislature and executive) to discharge
their constitutional duties.

“Judicial activism can be defined as the process of lawmaking by judges.

It means an active interpretation of existing legislation by a judge, made with a
view to enhance the utility of that legislation for social betterment.

Public Interest Litigation
(QUTSH B6v UPBS)

The concept of Public Interest Litigation (PIL) originated and developed in the
USA in the 1960.

In India, the concept of PIL is closely related to the concept of judicial activism.

In other words, the PIL is an outcome of judicial activism.
In fact, the PIL is the most popular from (or manifestation) of judicial activism.

In India, the PIL was introduced in the early 1980. Justice V.R Krishna Iyer and
Justice P.N. Bhagwati were the pioneers of the concept of PIL.

The PIL is also known variously as Social Action Litigation (SAL), Social
Interest Litigation (SIL) and Class Action Litigation (CAL).

Meaning OF PIL (Qurmeit)

Under the PIL, any public-spirited citizen or a social organisation can move the
court for the enforcement of the rights of any person or group of persons who
because of their poverty or ignorance or socially or economically
disadvantaged position are themselves unable to approach the court for the

remedies.
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The PIL is absolutely necessary for maintaining the rule of law.
SCOPE OF PIL (GpréaLd)
Following categories alone will ordinarily be entertained as PIL:

Bonded labour matters

Neglected children

Non-payment of minimum wages to workers.
Petitions from jails complaining of harassment
Petitions against police for refusing to register a case
Petitions against atrocities on women

Petitions from riot-victims

Family pension

PN PN
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High Court
(ompHlev 2 _WIFBHSHIo6IBLD)

e In the Indian single integrated judicial system, the high court operates
below the Supreme Court but above the subordinate courts.

o Article 214: High court for States

e The judiciary in a state consists of a high court and a hierarchy of
subordinate courts.

e The high court occupies the top position in the judicial administration of
a state.

e The institution of high court originated in India in 1862 when the high
courts were set up at CalcuttagBombay and Madras.

o These three High Courts were set up tinder the provision of the Indian
High Courts Act, 1861.

e In 1866, a fourth high court was established at Allahabad.

o Article231: Establishment of a Common High Court for two or
more state

e The Constitution of India provides for a high court for each state, but the
Seventh Amendment Act of 1956 authorized the Parliament to establish a
common high court for two or more states or for two or more states and a
union territory.

o At present (2019), there are 25 high courts in the country.
e Among the eight union territories, Delhi alone has a separate high court
(since 1966). The union territories of Jammu and Kashmir and Ladakh

have a common high court.

e The other union territories fall under the jurisdiction of different state
high courts.
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e Articles 214 to 231 in Part VI of the Constitution deal with the
organization, independence, jurisdiction, powers, procedures and so on
of the high courts.

Composition And Appointment (Hwweid WwHBEID SHiEHLOLIL])
e Every high court (whether exclusive or common) consists of a chief
justice and such other judges as the president may from time to time

deem necessary to appoint.

Appointment of Judges (Bugssit Bluiloeid)

Article 217: Appointment and conditions of the office of a Judge of
a High Court

e Thejudges of a high court are appointed by the President.

e The chief justice is appointed by the President after.consultation with the
chief justice of India and the governor of the state concerned.

e For appointment.of other judges, the chief justice of the concerned high
court is also consulted.

e In the Second Judges case (1993), the Supreme Court ruled that no
appointment of ‘a judge of the high court can be made, unless it is in
conformity with the opinion of the chief justice of India.

e Third Judges case4 (1998), the Supreme Court opined that in case of the
appointment of high court judges, the chief justice of India should consult
a collegium of two senior-most judges of the Supreme Court.

QUALIFICATIONS, OATH AND SALARIES
(5@ @6 2 _BFHOWTHSET OBEID Lamguib)

Qualifications of Judges (PHuHsefianr & Hsar)

A person to be appointed as a judge of a high court, should have the following
qualifications:

1. should be a citizen of India.
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2. should have held a judicial office in the territory of India for ten years; or
3. should have been an advocate of a high court (or high courts in
succession) for ten years.

From the above, it is clear that the Constitution has not prescribed a minimum
age for appointment as a judge of a high court.

Oath or Affirmation (2_ggGwm)

A person appointed as a judge of a high court, before entering upon his office,
has to make and subscribe an oath or affirmation before the governor of the
state or some person appointed by him for this purpose.

1. to bear true faith and allegiance to the Constitution of India;

2. to uphold the sovereignty and integrity of India;

3. to duly and faithfully and to.the best of his ability, knowledge and
judgement perform the duties of the office without fear or favour,
affection or ill-will; and

4. to uphold the Constitution and the laws.

Salaries and Allowances (28w OBEBID Lig&6iT)

e The salaries, allowances, privileges, leave and pension of the judges of a
high court are determined from time to time by the Parliament.

e In 2018, the salary of the chief justice was increased from ¥90,000 to 2.50
lakh per month and that of a judge from 80,000 to 2.25 lakh per month.

o The retired chief justice and judges are entitled to 50% of their last drawn
salary as monthly pension.

TENURE, REMOVAL AND TRANSFER
LgalssTeod USHMBSSD Liewl IBIGHD CFUISHe0)

Tenure of Judges (ugeldasTeold)

The Constitution has not fixed the tenure of a judge of a high court.
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1. holds office until he attains the age of 62 years. Any questions regarding
his age is to be decided by the president after consultation with the chief
justice of India and the decision of the president is final.

2. Can resign his office by writing to the president.

3. can be removed from his office by the President on the recommendation
of the Parliament.

4. vacates his office when he is appointed as a judge of the Supreme Court
or when he is transferred to another high court.

Removal of Judges (ugealpssLb)

e A judge of a high court can be removed from his office by an order of the
President.

e The President can issue the removal order only after an address by the
Parliament has been presented to him in the same ‘'session for such
removal.

e The address must be supported by a special majority, of each House of
Parliament (i.e., a majority /of the total membership of that House and
majority of not less than two-thirds of the members of that House present
and voting).

e The grounds of removal are two-proved misbehaviour or incapacity.

e Thus, a judge of a high court can be removed in the same manner and on
the same grounds as a judge of the Supreme Court.

The Judges Enquiry Act (1968) regulates the procedure relating to the removal
of a judge of a high court by the process of impeachment:

1. A removal motion signed by 100 members (in the case of Lok Sabha) or
50 members (in the case of Rajya Sabha) is to be given to the
Speaker/Chairman.

2. The Speaker/Chairman may admit the motion or refuse to admit it.

3. If it is admitted, then the Speaker/ Chairman is to constitute a three-
member committee to investigate into the charges.

4. The committee should consist of

a. the chief justice or a judge of the Supreme Court,
b. a chief justice of a high court, and
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5.

c. a distinguished jurist.
If the committee finds the judge to be guilty of misbehaviour or suffering
from an incapacity, the House can take up the consideration of the
motion.

6. After the motion is passed by each House of Parliament by special

majority, an address is presented to the president for removal of the

judge.

7. Finally, the president passes an order removing the judge.

From the above, it is clear that the procedure for the impeachment of a judge of
a high court is the same as that for a judge of the Supreme Court.

Transfer of Judges (Taugdsemen WIBIHH GCFUISHED)

The President can transfer a judge from one highs€ourt to another after
consulting the Chief Justice of India:

On transfer, he is entitled to receive/in addition ‘to" his salary such
compensatory allowance as may be determined by Parliament.

In 1977, the Supreme Court ruled that the transfer of high court judges
could be resorted to only as an exceptional measure and only in public
interest and not by way of punishment.

Again in 1994, the Supreme Court held that judicial review is necessary to
check arbitrariness in transfer of judges.

Third Judges case (1998), the Supreme Court opined that in case of the
transfer of high court judges, the Chief Justice of India should consult, in
addition to the collegium of four seniormost judges of the Supreme
Court, the chief justice of the two high courts (one from which the judge
is being transferred and the other receiving him/ her).

ACTING, ADDITIONAL AND RETIRED JUDGES
(mB6d BEID FHBHTEOD BHUSHBET BHUILDEGILD)

The President can court as an acting chief justice of the high court when:

1. the office of chief justice of the high court is vacant; or
2. the chief justice of the high court is temporarily absent; or
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3. the chief justice of the high court is unable to perform the duties.
Additional and Acting Judges (s=(Gz60 WBEID OIBEBI BHUSHSH6I)

e The President can appoint duly qualified persons as additional judges of
a high court for a temporary period not exceeding two years.

Retired Judges (guiey GuBB BHUSHSH6I)
e At any time, the chief justice of a high court of a state can request a retired

judge of that high court or any other high court to act as a judge of the
high court of that state for a temporary period.

e Such a judge is entitled to such allowances as the President may
determine.

INDEPENDENCE OF HIGH COURT (2_wigdwaimsder sohdyseieio)

e The independence "of a high court is very essential for the effective
discharge of the duties:

o It should be free from the encroachments, pressures and interferences of
the executive (council of ministers) and the legislature.

1. Mode of Appointment (Blwwesr (ens)

e The judges of a high court are appointed by the president (which means
the cabinet) in consultation with the members of the judiciary itself (i.e.,
chief justice of India and the chief justice of the high court).

2. Security of Tenure (urgismiuTer LGENHSTEVLD)

e The judges of a high court are provided with the security of tenure. They
can be removed from office by the president only in the manner and on
the grounds mentioned in the Constitution.

3. Fixed Service Conditions (Bljewuidasiiu’ L eamguiib)
e The salaries, allowances, privileges, leave and pension of the judges of a

high court are determined from time to time by the Parliament.
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4. Expenses Charged on Consolidated Fund
(omilevd @ally BaHuledmba OF6evey GFUIZH6e0)

e The salaries and allowances of the judges, the salaries, allowances and

pensions of the staff as well as the administrative expenses of a high court
are charged on the consolidated fund of the state.

e Thus, they are non-votable by the state legislature.

e [t should be noted here that the pension of a high court judge is charged
on the Consolidated Fund of India and not the state.

5. Conduct of Judges cannot be Discussed
(MPHugsaiar BLHmBMW aleuTHbs Suieord)

e The Constitution prohibits any.discussion in Parliament or in a state
legislature with respect to the'conduct of the judges of a high court in the
discharge of their duties, except when an impeachment motion is under
consideration of thedParliament.

6. Ban on Practice after Retirement (guie Oupp UsslwTBs Suieondi)

o The retired permanent judges of a high court are prohibited from
pleading or acting in any court or before any authority in India except the
Supreme Court and the other high courts.

7. Power to Punish for its contempt (siouodilBanss SgHSD B SMLD)

e A high court can punish any person for its contempt. Thus, its actions and
decisions cannot be criticised and opposed by anybody.

8. Freedom to Appoint its Staff (esmfwitsemen aspBAToTeEr BundsEd
SIHSMLD)

e The chief justice of a high court can appoint officers and servants of the
high court without any interference from the executive.
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JURISDICTION AND POWERS OF HIGH COURT
(e_WIHHIOSBHSHHT DIHHTTHIGT LOBDILD 6T606MHEV  GUTLDL])

e The High court has been vested with quite extensive and effective
powers. It is the highest court of appeal in the state.

e [t is the protector of the Fundamental Rights of the citizens. It is vested
with the power to interpret the Constitution.

A High court enjoys the following jurisdiction and powers:

Original jurisdiction.

Writ jurisdiction.

Appellate jurisdiction.
Supervisory jurisdiction.
Control over subordinate courts.
A court of record.

Power of judicial review.

NSO

1. Original Jurisdiction (WzGemmL) SIFHSMT eurLbL])

Article 225: Original Jurisdiction

It means the power of a high court to hear disputes in the first instance, not by
way of appeal.

1. Disputes relating to the election of members of Parliament and state
legislatures.

2. Enforcement of fundamental rights of citizens.

3. The four high courts (i.e., Calcutta, Bombay, Madras and Delhi High
Courts) have original civil jurisdiction in cases of higher value.

Before 1973, the Calcutta, Bombay and Madras High Courts also had original

criminal jurisdiction. This was fully abolished by the Criminal Procedure Code,
1973.

2. Writ Jurisdiction (BaHUGUTIe&T SIHSMTY GUFLDL])

Article 226: Writ Jurisdiction
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Article 226 of the Constitution empowers a high court to issue writs including
habeas corpus, mandamus, certiorari, prohibition and quo warranto for the
enforcement of the fundamental rights of the citizens and for any other
purpose.

The high court can issue writs to any person, authority and government not
only within its territorial jurisdiction but also outside its territorial jurisdiction
if the cause of action arises within its territorial jurisdiction.

The writ jurisdiction of the high court (under Article 226) is not exclusive but
concurrent with the writ jurisdiction of the Supreme Court (under Article 32).

However, the writ jurisdiction of the high court is wider than that of the
Supreme Court.

This is because, the Supreme Court can issue writs.only for the enforcement of
fundamental rights and not for any other purpose, that is, it does not extend to
a case where the breach of an ordinary legal right is alleged.

In the Chandra Kumar case (1997), the Supreme Court ruled that the writ
jurisdiction of both ‘the high court.and the Supreme Court constitute a part of
the basic structure of the Constitution.

3. Appellate Jurisdiction (Gwedpenpui® SiHsMy euyidL)
e A high court is primarily a court of appeal. It hears appeals against the
judgements of subordinate courts functioning in its territorial jurisdiction.
It has appellate jurisdiction in both civil and criminal matters. Hence, the

appellate jurisdiction of a high court is wider than its original jurisdiction.

Supervisory Jurisdiction (BGwBunjeney QFujd SIFHBMTID)

Article 227: Supervisory Jurisdiction

A high court has the power of superintendence over all courts and tribunals
functioning in its territorial jurisdiction (except military courts or tribunals).

This power of superintendence of a high court is very broad because,
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(i) it extends to all courts and tribunals whether they are subject to the
appellate jurisdiction of the high court or not;

(ii) (ii) it covers not only administrative superintendence but also judicial
superintendence.

4. Control over Subordinate Courts (Speno BHIOSIBEIGMENT S BLLGSHSHISHE)

In addition to its appellate jurisdiction and supervisory jurisdiction over the
subordinate courts as mentioned above, a high court has an administrative
control and other powers over them.

a. It is consulted by the governor in the matters of appointment, posting
and promotion of district judges and in the appointments of persons to
the judicial service of the state (other than district judges).

b. It deals with the matters of posting, promotion, gtant'of leave, transfers
and discipline of the members.of the judicial service of the state (other
than district judges).

5. A Court of Record (gieuemt BHDSIBLD)

Article 215; A Court of Record

a. The judgements, proceedings and acts of the high courts are recorded for
perpetual memory and testimony.

b. It has power to punish for contempt of court, either with simple
imprisonment or with fine or with both.

6. Power of Judicial Review (B&liyemmuie oigsmyid)

Article 32 Power of Judicial Review

Judicial review is the power of a high court to examine the constitutionality of
legislative enactments and executive orders of both the Central and state
governments.

On examination, if they are found to be violative of the Constitution (ultra-
vires), they can be declared as illegal, unconstitutional and invalid (null and
void) by the high court. Consequently, they cannot be enforced by the
government.
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Though the phrase ‘judicial review’ has no where been used in the
Constitution, the provisions of Articles 13 and 226 explicitly confer the power
of judicial review on a high court.

The 42nd Amendment Act of 1976 curtailed the judicial review power of high
court. It debarred the high courts from considering the constitutional validity
of any central law. However, the 43rd Amendment Act of 1977 restored the
original position.

Name Year of Territorial Seat
establishment Jurisdiction
Allahabad 1866 Uttar Pradesh Prayagraj
Allahabad
(Bench at
Lucknow)
Andhra Pradesh 2019 Andhra Pradesh Amaravati
Bombay 1862 Maharashta, Goa, Mumbai
Dadraand Nagar (Benches at
Haveli and Nagpur, Panaji
Daman and Diu and
Aurangabad)
Calcutta 1862 West Bengal and | Kolkata (Circuit
Andaman and Benches at Port
Nicobar Islands Blair and
jalpaigurl)
Chhattisgarh 2000 Chhattisgarh Bilaspur
Delhi 1966 NCT of Delhi New Delhi
Guwahati 1948 Assam, Guwahati
Nagaland, (Benches at
Mizoram and Kohima, Aizawl
Arunachal and Itanagar)
Pradesh
Gujarat 1960 Gujarat Ahmedabad
Himachal 1971 Himachal Simla
Pradesh Pradesh
Jammu and 1928 Jammu and Srinagar and
Kashmir & Kashmir and Jammu
Ladakh Ladakh
Jharkhand 2000 Jharkhand Ranchi
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Karnataka 1884 Karnataka Bengaluru
(Benches at
Dharwad and
Gulbarga)
Kerala 1956 Kerala and Ernakulam
Lakshadweep
Madhya Pradesh 1956 Madhya Pradesh Jabalpur
(Benches at
Gwalior and
Indore)
Madras 1862 Tamil Nadu and | Chennai (Bench
Puducherry at Madurai)
Manipur 2013 Manipur Imphal
Meghalaya 2013 Meghalaya Shillong
Orissa 1948 Odisha Cuttack
Patna 1916 Bihar Patna
Punjab and 1947 Punjab, Haryana Chandigarh
Haryana and Chandigarh
Rajasthan 1949 Rajasthan Jodhpur (Bench
at Jaipur)
Sikkim 1975 Sikkim Gangtok
Telangana 1954 Telangana Hyderabad
Tripura 2013 Tripura Agartala
Uttarakhand 2000 Uttarakhand Nainital

Important Fact of High Court
(e wiBdospsms LB s GPLLssT)

I. Common High Court for more than one state and a Union territory
(pipIsE GuBbulL  wrpeomiseT wHEID welwer LyCspsmisenstsat g
QuUITGIUTET HSHLOGTBLD)

1. Bombay High Court - 1862 i. Maharashtra

ii. Goa

iii. Dadra and Nagar Haveli
iv. Daman and Diu

2. Gauhati high court 1948 i. Assam

ii. Nagaland

iii. Mizoram

iv. Arunachal Pradesh
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3. Punjab and Haryana High Court 1947 |i. Punjab
ii. Haryana
iii. Chandigarh

II. Common High Court for a one State and Union territory

i. Calcutta High Court - 1862 i. West Bengal

ii. Andaman and Nicobar Islands
ii. Kerala High Court - 1956 i. Kerala

ii. Lakshadweep
iii. Madras High Court - 1862 i. Tamil Nadu

ii. Puducherry

III. High Court in Union Territory

i. Delhi High Court - 1966 NCT of Delhi - Bench New Delhi
ii. Jammu and Kashmir Ladakh high |i. Jammu Kashmir (Seat - Srinagar)
court - 1928 ii. Ladak (Seat - Jammu)

IV. Chronological order (Ascending order)

Bombay/ Calcutta/ Madras High Court (1862)
LbuTul/ He06H&HT/ OFaienar o BB (1862)
\J
Allahabad High Court (1866)
SIVFHTUTSH 2 WIHFHIoeBLd (1866)

\J

Karnataka High Court (1884)
STHTLST 2 WIHEHIoesd (1884)

\J

Patna High Court (1906)
uUTL 61T @ WIFHAHIoeBD (1906)

\J

Jammu and Kashmir and Ladak High Court (1928)
MID(p HTAJST OBBID 60LTH o WIHSH I, (1928)
\J
Orissa High Court (1948)

Gauhati High Court (1948)
flgm o WIBhSIam (1948)

CasearsHs o wibHweapn (1948)
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V. Descending order (chronological order)

1. Andhra Pradesh 2019 Amaravati
CTAY: 3 (A (5% 21 2019 SIDTTeUS)
2. Tripura 2013 Agartala
Siflygm 2013 DIBITSH60T
3. Manipur 2013 Imphal
LDGUOT LI, T 2013 S\IbLIT60
4. Uttarakhand 2000 Nainital
©_HSHI BTN 2000 GMHEVTIL_T6V
5. Jharkhand 2000 Ranchi
OMITEH600TL 2000 T ehd]
6. Chhattisgarh 2000 Bilaspur
FHDHNH] 2000 L160T6TOLT:
Importance Article
Article Subject
1. Article 214 | High Courts for states
2. Article 215, [High Courts to be courts of record
3. Article216" | Constitution of High Courts
4. Article 217 | Appointment and conditions of the office of a Judge
of a High Court
5. Article 219 | Oath or affirmation by judges of High Courts
6. Article 221 | Salaries etc., of judges
7. Article 222 | Transfer of a judge from one High Court to another
8. Article 223 | Appointment of acting Chief Justice
9. Article 224 | Appointment of additional and acting judge

10. Article 225

Jurisdiction of existing High Courts

11. Article 226

Power of High Courts to issue certain writs

12. Article 227

Power of superintendence over all courts by the

High Court

13. Article 228

Transfer of certain cases to High Court

14. Article 229

Officers and servants and the expenses of High

Courts

15. Article 230

Extension of jurisdiction of High Courts to union

territories
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16. Article 231 | Establishment of a common High Court for two or
more states

Amendments

< 7th Amendment Act 1956 - Provided for the establishment of a common
High Court

% 42th Amendment Act 1976- Curtailed Judicial review of high court

% 43th Amendment Act - 1977 - Restored the Jurisdiction of the Supreme
Court and High Court

Subordinate Courts
FMIHleneL [HALDGIBRISEIT

The state judiciary consists of a high court and a hierarchy of subordinate
courts, also known as lower courts.

The subordinate courts are so called because of their subordination to the state
high court.

CONSTITUTIONAL PROVISIONS (&iydweventoli] mlensv)

Articles 233 to 237 in Part VI of the Constitution make the following provisions
to regulate the organization of subordinate courts and to ensure their
independence from the executive.

Appointment of District Judges (omeu’L Faudssit Huiloeid)

The appointment, posting and promotion of district judges in a state are made
by the governor of the state in consultation with the high court.

Appointment of other Judges (@ar BHudsen mBluieb)
Appointment of persons (other than district judges) to the judicial service of a

state are made by the governor of the state after consultation with the State
Public Service Commission and the high court.
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Control over Subordinate Courts (SpBlensv BHoeipmiseian LHTem &L BUTHHET)

The control over district courts and other subordinate courts including the
posting, promotion and leave of persons belonging to the judicial service of a
state and holding any post inferior to the post of district judge is vested in the
high court.

Important Article

Article Subject

Article 233 | Appointment of District Judges

Article 234 | Recruitment of persons other than District Judge to the Judicial
Service

Article 235 | Control over Subordinate Courts

Article 236 | Interpretation

Article 237 | Application of the provisions of this chapter to certain class or
classes of magistrates

Tribunals (Syumumnieseir)

The original Constitution did not.contain provisions with respect to tribunals.
The 42nd Amendment Act 0f1976 added a new Part XIV-A to the Constitution.
This part is entitled as“Iribunals” and consists of only two Articles-Article 323
A dealing with administrative tribunals and Article 323 B dealing with
tribunals for other matters.

Important Doctrines of Constitutional Interpretation
(Sdwevenioli] ellendadhdlen (Wwohalwiorer CsTlumBaeir)

1. Doctrine of severability (WfidasiuBy setenw Gamun)

The doctrine of severability is also known as the doctrine of separability. This
doctrine was devised by the supreme court to resolve the problem of the
validity of laws which are declared as unconstitutional.

When a part of the law is declared as un-constitutional, then a question arises
whether the whole of the law is to be declared void or only that part of the law,
which unconstitutional should be declared as void. According to this doctrine,
if the offending provision of the law can be separated from that provision

36| Page APPOLOSTUDY CENTRE PH: 044-24339436, 42867555, 9840226187 http://www.appolosupport.co




which is constitutional, then only that part of the law, which is offending, is to
be declared as void and not the whole of the law.

In other words, if the invalid part of the law can be separated from the rest,
then the rest may continue to be valid and operative.

Important Cases (p&dw 6upd@®ei)

SI.NO | Case (year) Supreme Court Judgement

1. AK. Gopalan wvs.|It struck down section 14 of the preventive
State of Madras | detention Act (1950) on the ground that it
(1950) violates the fundamental right under

Article 22 of the constitution. It declared the
rest of the Act as valid and effective.

2. Minerva Milla wvs. | It struck down sections 4 and 55 of the 42nd
Union of India (1980) | amendment act (1976) for being beyond the
amending power of the parliament. It
declared the rest of the act as valid.

2. Doctrine of waiver (2_flento iy Cam_um®)

The doctrine of waiver is based on the premisethat a person who is entitled to
a right or privilege is at liberty to waive or give up that right or privilege. It is a
voluntary renunciation of a known right or privilege.

It involves conscious abandonment of an existing legal right, advantage,
benefit, claim or privilege, which except for such a waiver, a party could have
enjoyed.

It must be noted here that the doctrine of waiver is not applicable to the
fundamental rights in India. In other words, a citizen can not waive his
fundamental rights in India.

Important cases relating to the doctrine of waiver
(Cam_uTG®eT QOBHTLIUTS (PSS 6UDPSEH6T)

SI.NO | Case (year) Supreme Court Judgement

1. Behram Khurshid | It held that in a criminal prosecution, it is
Pesikaka vs. State of | not open to an accused person to waive his
Bombay (1954) fundamental rights and get convicted.
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2. Basheshar Nath vs. | It rejected the contention of the respondent
Commissioner of | that the petitioner by voluntarily entering
income tax (1958) into an agreement to pay the tax had
waived his fundamental right guaranteed
under article 14. It upheld the contention of
the petitioner holding that the fundamental
rights could not be waved.

3. Olga Tellis vs. Bombay | It held that a person cannot waive any of
municipal corporation | the fundamental rights conferred upon him
(1985) (popularly | by any of his act and there cannot be any
known as the | estoppel against the constitution. It asserted
pavement dwellers | that the high purpose which the
case) constitution seeks to achieve by conferment

of fundamental rights is not only to benefit
the individual but to secure the large
interests of the community.

4. Nar Singh pal vs.|It reiterated that the fundamental rights
Union of India (2000).. | under the constitution.ecannot be bartered
away. It asserted that the fundamental
rights cannot be .compromised, nor can
there be any estoppel against the exercise of
tundamental rights.

3. Doctrine of Eclipse (Sysengdear Gsm L)
The doctrine of eclipse is based on the notion that a pre- constitutional law
which is inconsistent with a fundamental right is not a nullity or void from its

very inception.

Such a law becomes only inoperative from the data of the commencement of
the constitution.

It is overshadowed or eclipsed by the fundamental right and remains dormant
but is not dead altogether.

It is not wiped out completely from the statute book.
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Formulation of the doctrine (@& UL igeit ©_(HeUTEHSLD)

e The doctrine of eclipse was enunciated by the supreme court in the
Bhikaji case (1955).

e In this case section 43 of the motor vehicles act (1939) was amended by
the central provinces and Berar motor vehicles (amendment act 1947).

e This provision empowered the state government to take over the motor
transport business to the exclusion of individual operations.

e But it became void with the commencement of the constitution in 1950 as
it violated the fundamental right under article 19(1)(g).

e Later, the 1st Amendment Act (1951) amended Article 19(6) and enabled
the government to take over any trade or business either exclusively or in
competition with the individaals.

o Consequently thesState Government issued a notification to take over the
motor transport business.

o This notification was challenged in the Supreme Court.

o The State Government argued that from January 26, 1950 to June 18, 1951,
Section 43 of the Motor Vehicles Act (1939) remained invalid, but the
amendment of the provision under Article 19(6) by the 1st Amendment
Act (1951) made the same Section 43 of the Act valid again.

e Finally, the Supreme Court held that the impugned Act became, for the
time being, eclipsed by the fundamental right but the amendment of

Article 19(6) removed the shadow.

e In other words, the court upheld the validity of the notification by
applying the doctrine of eclipse.
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4. Doctrine of territorial nexus (WymhHw Senewiy Casmum®)
Meaning of the Doctrine

The doctrine of territorial nexus is related to Article 245 which deals with the
extent of laws made by the Parliament and the State Legislatures.

1. The Parliament is empowered to make laws for the whole or any part of
the territory of India. In addition, it can also make “extra-territorial
legislation”. This implies that the Parliamentary laws are applicable not
only to the persons and property within the territory of India but also to
the Indian citizens and their property in any part of the world.

2. A State Legislature is empowered to make laws for the whole or any part
of the state. Unlike the Parliament, a State Legislature cannot make
"extra-territorial legislation".

From the above, it is clear that the laws made by a State Legislature are not
applicable outside the state.

5. Doctrine of pith and substance (U3 WHBEBID FMDFS OCBT6TMND)

Article 246 deals with the division of legislative powers between the
Parliament and the State Legislatures. It specifies the different subjects of
legislation in three lists, namely, List 1 (Union List), List II (State List) and List
III (Concurrent List). Accordingly, the Parliament or a State Legislature should
make laws within their respective jurisdictions and should not encroach upon
the other’s sphere. If it encroaches, then the validity of the law enacted by it is
determined by applying the doctrine of pith and substance.

6. DOCTRINE OF COLOURABLE LEGISLATION
(oewpa FLL ST Comum®)

e The constitution (under Article 246) provides for the division of
legislative powers between the Parliament and the State Legislatures. It
enumerates the legislative subjects in three lists, namely, the Union List,
the State and the Concurrent List under the Seventh Schedule. Both are
required to operate within their respective legislative competence.
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e But, some times, a legislature makes a law which, though in form appears
to be within its competence, in effect and substance lies beyond its ambit.
Then the law would be declared as void. In other words, the different
colour given to the law (by the legislature so as to bring it within its
ambit) would not save it from being declared as invalid Such a law is
called as colourable legislation.

7. Doctrine of precedent (or the doctrine of stare decisis)
(eiBemmg Gam_uT®h (Sievevd 2 BmI CETeHGL SHywTarsHear Csmum®h))

e The doctrine of precedent (or the doctrine of stare decisis) is an English
doctrine. According to this doctrine, the lower courts are bound by the
decisions of the higher courts.

Basis of the Doctrine (gmrien. Gsm ur®)

e The doctrine of precedent has been incorporated in Article 141 of the
Constitution. According to this provision, the lawdeclared by the
Supreme Court shall'be binding on all courts within the territory of India.

e Hence, all the courts'and tribunals including the High Courts in India are
required to follow the decisions of the Supreme Court.

8. DOCTRINE OF OCCUPIED FIELD (wewi_ev syséapoiny Gsrur®)

The doctrine of occupied field says that when The Parliament enacts a law on a
particular subject and thereby occupies the field, a State Legislature will not
have authority to make any law on that field.

In other words, according to this doctrine, when a legislative field is already
occupied by a central legislation, there would be no scope for a state legislation

in that field.

This doctrine is also known as the doctrine of covered field.
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DOCTRINE OF PROSPECTIVE OVERRULING
(pei@ees@ Geomemienty WBIHeL CsmLum®)

Meaning of the Doctrine
The doctrine of prospective overruling is American doctrine.

It was applied in India for the first time by the Supreme Court in the Golak
Nath case (1967).

When a court overrules its earlier decision and announces a new ruling, it can
restrict the application of the new ruling only to the future transactions so that
the validity of the past transactions is not atfected.

This is known as the doctrine of prospective overruling.

9. DOCTRINE OF HARMONIOUS (@ewmdasrer GsmLm®)

When different provisions#of the constitution are found to be in conflict with
each other, the coutts should interpret them harmoniously<so as to avoid the
conflictual implications between them.

This is known asithe doctrine of harmonious construction.

This doctrine is also called as the rule or avoidance of conflict.

Application of the Doctrine

The Supreme Court has applied the doctrine of harmonious construction to
reconcile the conflict.

1. Between the fundamental rights and directive principles of state policy.

2. Between fundamental rights and amendment procedure.
10. Doctrine of Liberal Interpretation (smmeneuns elendsd Gsm_uT®)
According to the doctrine of liberal interpretation, the constitution must be

interpreted in a broad and liberal manner and not in a narrow or pedantic
sense.
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In other words, a broad and liberal spirit should inspire the interpreters of the
constitution.

The doctrine of liberal interpretation envisages that the constitution should be
interpreted not as a mere law but as the machinery by which the laws are to be
made.

It assumes that the constitution is a living and organic thing and hence, it must
be interpreted broadly and liberally.

11. Doctrine of Promissory Estoppel
(2—mFHOwmY erero@Lminedet Gsmum®)

Promissory estoppel is a legal principle that prevents a pefson from going back
on a promise that they made, even if-the promise was not supported by a
contract. This doctrine was in the/news owing to the SC rejecting a petition
challenging the Delhi High Court’s verdict onthe Agnipath Scheme.

12. Doctrine of Laches (Bov&@aserdiair B Lm{)

e Laches means delay.

e The outcome is that a legal right or claim will not be enforced or allowed
if a long delay in asserting the right or claim has prejudiced the adverse
party.

e Elements of laches include knowledge of a claim, unreasonable delay,
neglect, which taken together hurt the opponent.

e [t is well known that one who wants remedy must come before the court
within a reasonable time.

o Lapse of time violates equity and it is against the concept of justice.
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